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IS IT THE DUTY OF AN APPELLATE 
COURT TO AGREE ON THE REASONS 
AS WELL AS IN THE RESULT OF A DE- 
CISION? 





On more than one occasion heretofore 
we have referred to the loose practice 
which appellate courts not infrequently 
fall into, of agreeing in the result of a de- 
cision without agreeing upon at least some 
of the reasons by which the result is 
reached. ‘This is bad enough where a case 
is affirmed or reversed outright; it is 
inexcusable where the case is remanded 
for a new trial. 

These reflections at this time are called 
forth by a recent decision of the Supreme 
Court of Missouri, a court which has re- 
peatedly offended against the rule which 
requires that an appellate court shall pass 
upon the issues of a case submitted on ap- 
peal. In the case of Dalton v. Missouri, Kan- 
sas & Texas Ry. Co., 208 S. W. Rep. 828, 
the facts were undisputed, and the real ques- 
tion concerned the existence and applica- 
tion of an important principle of the law 
of negligence. The plaintiff, a boy 12 
years of age, was playing on a gravel car 
which was standing on a sidetrack in de- 
fendant’s yards. He was bumped off by 
the coupling of this car with a train of 
other cars. In the lower court plaintiff 
recovered a judgment of $22,500, which 
was reversed and remanded, various and 
conflicting reasons being given for the ac- 
tion of the court. 

The opinion of the Court was written 
by Judge Graves. He admitted that plain- 
tiff had a right to recover under the so- 
called Missouri rule that the humanitarian 
doctrine includes trespassers as well as 
licensees under the aegis of its protection, 
and requires that a lookout should be kept 
for all trespassers, not only upon the track, 
but upon cars and other property of a rail- 





road company, which it is the custom of the 
public to enter without the permission of 
the company. 


Judge Graves contended, however, that 
the instructions went further than the lib- 
eral Missouri rule allowed, since they re- 
quired the defendant not only to keep a 
prudent lookout for trespassers at points 
where such trespassers are likely to be, 
but actually to give warning even’ when 
no trespassers are seen or could be seen, as 
by ringing a bell or sending a man on 
ahead. For this error in the court’s in- 
struction Judge Graves advised that the 
judgment of the lower court be reversed 
and the cause remanded. 


It should also be stated that in Para- 
graph I Judge Graves holds that plaintiff 
did not violate a city ordinance making it 
a misdemeanor to climb upon or enter a car 
“forming part of a train of cars.’ Para- 
graph II of Judge Graves’ opinion dealt 
with the humanitarian doctrine and its al 
leged misapplication in the instructions. It 
is clear that the case turned on Paragraph 
II. Now here is what the judges of the 
court voted to do with this opinion: 

Bond, C. J., concurs in Paragraph I and 
the result, but dissents aS to Paragraph 
II. How it was possible for Judge Bond 
to dissent as to Paragraph II and yet con- 
cur in the result reached in such paragraph 
is difficult to understand. What Judge 
Bond desired, no doubt, was a reversal out- 
right on the theory that the humanitarian 
doctrine was not applicable. 


Faris, J., also dissents to Paragraph II 
and states that he believes the case should 
be reversed outright and not remanded. 
Judge Faris, however, is consistent and does 
not concur in the result. 

Blair, J., writes a concurring opinion in 
which he concurs in the result, but states 
that he would be more liberal than Judge 
Graves in applying the humanitarian doc- 
trine and would require a railroad company 
to keep a lookout at the end of a long train 
backing up to make a coupling at places 
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where it is or should be expected that tres- 
passers may be in places of danger. It is 
difficult to see on what theory Judge Blair 
concurs in the result, since it was on the 
question of the duty to warn trespassers of 
their danger that Judge Graves held the in- 
structions of the lower court to be bad. 


Williams, J., concurs in Judge Blair’s 
opinion. 


Walker and Woodson, J. J., dissent on 
the ground that the judgment should be 
affirmed. 


What is the actual situation? Four 
judges apparently. concur in the result. 
However, that is clearly not the fact, since 
Judge Bond dissents from the paragraph in 
which the result in reached. Therefore, it 
is clear that four judges have dissented 
from Paragraph II, two for reasons that 
the case should not be reversed, but affirmed, 
and two because they believe that the case 
should be reversed outright and not re- 
manded. Moreover, two others of the con- 
curring judges declare it is proper to in- 
struct a jury in a manner held to be 
objectionable in Judge Graves’ opinion. 


Under such circumstances what is a poor 
trial court to do when the case comes back 
for a new trial? After carefully studying 
the opinions in this case, we have come to 
the conclusion that Judge Blair, and not 
Judge Graves, has delivered the real opin- 
ion of the court, for it is quite probable that 
Walker and Woodson, J. J., who voted to 
affirm the case, would prefer to agree with 
Blair and Williams than with Graves, since 
Judge Blair announces a more liberal in- 
terpretation of the humanitarian doctrine. 


Why should an appellate court leave a 
case in this deplorable situation? What 
right has an appellate court to take any 
action in a case unless it can agree on the 
reasons for such action? The reason of 
the law is the life of the law. It is the 
guiding star by which lawyers and litigants 
steer their barks through the storms of 
controversy and litigation. If the majority 





of the members of a court cannot agree 
upon any one reason for reversing the 
judgment, it should be affirmed. 

No purpose is served by the opinion of 
an appellate court if it does not announce a 
rule of law, applicable to the facts of that 
case. The views of individual judges are of 
no concern to anyone unless such views are 
adopted by at least a majority of the court. 
A decision in which a majority of judges 
concur in the result, but in which there is 
no agreement reached as to what the law 
is by which such a decision is arrived at is 
a veritable Pandora’s Box, producing much 
confusion and endless litigation. Such 
cases announce no definite rule, and attor- 
neys are left to speculate as to what will 
be the decision of the court on another turn 
of the judicial kaleidoscope. 








NOTES OF IMPORTANT DECI- 
SIONS. 





IS IT A DEFENSE TO A CONTRACT THAT 
DEFENDANT WAS PREVENTED FROM 
FULFILLING HIS CONTRACT BY THE 
GOVERNMENT’S DEMAND FOR HIS ENTIRE 


OUTPUT?—The effect of the action of the - 


federal government under authority of the 
National Defense Act in demanding the entire 
output of a manufacturer on the existing con- 
tracts of such manufacturer will probably be 
a subject of much debate in the courts for the 
next few months. Of several cases pending at 
nisi prius that have come to our knowledge, the 
most interesting is that of the Nitro Powder 
Co. v. Agency Canadian Car & Foundry Co., in 
which case Judge Hotchkiss of the Supreme 
Court of New York, on February 28, 1919, 
directed a verdict for defendant, accompanying 
his direction of a verdict by an oral opinion 
that would have done credit to one of the old 
English judges who excelled so brilliantly in 
oral argumentation. 


The plaintiff in this case had a contract with 
the defendant for the delivery of a quantity of 
TNT. Defendant had delivered one carload of 
the order when the United States Govern- 
ment contracted for the entire output of its fac- 
tory for a period which made it impossible for 
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defendant to carry out his contract with the 
plaintiff. The court held that he was excused 

«jpn the theory that all the material which de- 

‘-yendants had contracted to deliver to the plain- 
tiff was taken over by the government. This 
interference with the performance of the con- 
tract, according to Judge Hotchkiss, amounted 
to vis major. 


The plaintiff argued that the National De- 
fense Act provided two means by which the 
government could secure the material it needed 
in time of war. First, it could place an obliga- 
tory and preferential order for the goods. Sec- 
ond, if the order were not complied with, it 
could “take immediate possession of the plant 
and to manufacture therein said product or 
material as may be required.” Plaintiff con- 
tended that only in the second alternative was 
there an interference amounting to a vis major 
on the theory that defendant could have in- 
sisted upon filling his prior contracts unless the 
government had sought to interfere by superior 
authority with his business. Under the first al- 
ternative, contended the plaintiff, the defendant 
is acting on his own volition and possibly at 
his own invitation and suggestion. 


The court admits the possibility of a con- 
tract being made, even during a period of war, 
between the government and a citizen which 
would not take precedence over prior contracts 
and would be on the same plane with other con- 
tracts. But that this was not such a contract 
the court declared was shown by the terms of 
the order. On this point the court said: 


“If there was no expression in the order 
itself as to the method or the law in pursuance 
of which the government was acting, the situa- 
tion would be more embarrassing than I think 
it is. But the very first words of the order of 
October 30 state that under the provisions of 
section 120 of the Act of Congress, an extract 
of which is inclosed, as well.as other laws and 
executive orders under which the requirements 
of advertising for proposals are dispensed with, 
the signer of the order has been directed by the 
chief of ordnance to give an order for the 
700,000 pounds of TNT. It adds that this order 
is being placed in accordance with the agree- 
ment with your Mr. Clergue and that the mate- 
rial is to be according to a certain analysis, the 
delivery is to be as prescribed in the order, 
and the price of 45 cents per pound is to be 
paid as per agreement. 


“The dominating and conclusive feature of 
this order, to my mind, is the fact that it is 
stated to be given under section 120. The fact 
that the order states that the price and other 

- terms, when deliveries should be made, how 
they were to be made and the quality of the 
goods,had been arrived at by agreement, seems 
to me to be nothing more than what the situa- 
tion demanded. Those expressions were neces- 





sary because they served to note and express 
the terms of the arrangements which had been 
arrived at. Had the government not only taken 
the property without the assent of the owner 
and had it determined through the medium of 
the Secretary of War, acting independently and 
to the exclusion of the owner, what was a rea- 
sonable price to be paid for the property, none 
of the expressions in the order concerning an 
agreement as to price, terms of delivery, etc., 
would have been necessary. Those are all ex- 
pressions growing out of the fact that the price 
and terms, as distinguished from the acquisi- 
tion of title, rested in convention and agree- 
ment rather than by independent methods as 
the statute also authorized.” 


The court further held that the sordid mo- 
tives of the defendant in soliciting the govern- 
ment’s peremptory order at a higher price, 
agreed upon in advance, did not affect his 
immunity on the ground that “if the govern- 
ment is persuaded and finally takes defendant’s 
property in pursuance of the Act of Congress, 
then that taking must act as a complete abso- 
lution of all motives of” the owner in urging 
and promoting the taking. 





IS A “MASSACHUSETTS TRUST” A JOINT 
STOCK ASSOCIATION SUBJECT TO AN IN- 
COME TAX ON CORPORATE STOCK OWNED 
BY IT?—The so-called “Massachusetts Trust” 
idea has received a qualified indorsement by 
the Supreme Court of the United States in the 
recent opinion ef Crocker et al. v. Malley (Oct. 
Term, 1918, No. 649), decided March 17, 1919). 


Plaintiffs were the trustees of a so-called 
Massachusetts Trust. Part of the trust prop- 
erty consisted of stock in a corporation whose 
income was subject to the payment of the in- 
come tax. Defendant, Collector of U. S. Rev- 
enue, had assessed the plaintiffs for div- 
idends, received on this stock, not as trus- 
tees, but as a joint stock association under the 
Income Tax Act (Oct. 3, 1913), c. 16, Sec. II G 
(a) 38 Stat. 114, 166, 172. This suit was to 
recover taxes on such corporate stock, which 
had been paid under protest. The District 
Court decided for plaintiff. The Court of Ap- 
peals reversed the judgment and found for 
defendant (250 Fed. 817). The Supreme Court 
on Certiorari, reversed the judgment of the 
Circuit Court of Appeals and affirmed that of 
the District Court. 


The tax question was simple and need not 
concern us. The question is simply whether 
plaintiffs were in fact a joint stock association 
or a mere common-law trust. If the former, 
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they were properly taxable on the corporate 
stock held by them; if not, they had the same 
right as ordinary trustees to deduct from their 
return income from corporations whose income 
was subject to the income tax. The fact that 
the Supreme Court held plaintiffs to be mere 
common-law trustees is the interesting feature 
of this decision, as it has been argued that the 
so-called Massachusetts trust scheme, under 
which the cestuis que trust hold transferable 
certificates of their interest in the trust, was 
nothing but an attempt to disguise a limited 
partnership by an arrangement that created 
what is generally known as a joint stock asso- 
ciation. 

The trust in this case did not go as far as 
other arrangements of this character have gone. 
The stockholders of a Maine corporation own- 
ing paper mills in Massachusetts transferred 
the business of the company to a Massachu- 
setts corporation, retaining title to their real 
estate and receiving in return stock in the 
Massachusetts corporation. This stock and 
realty were transferred to trustees for the 
stockholders of the Maine corporation, which 
had subsequently been dissolved. The cestuis 
que trust were given transferable certificates 
of interest in the trust. These certificates were 
also subject to subdivision, in this aspect dif- 
fering very little from shares of stock. 


By the declaration of trust the plaintiffs de- 
clared that they held the real estate and al] 
other property at any time received by them 
thereunder, subject to the provisions thereof, 
“for the benefit of the cestwis que trust (who 
shall be trust beneficiaries only, without part- 
nership, associate or other relation whatever 
inter sese)” upon trust to convert the same 
into money and distribute the net proceeds to 
the persons then holding the trustees’ receipt 
certificates—the time of distribution being left 
to the discretion of the trustees, but not to be 
postponed beyond the end of twenty years after 
the death of specified persons then living. In 
the meantime the trustees were to have the 
powers of owners. They were to distribute 
what they determined to be fairly distributable 
net income according to the interests of the 
cestuis que trust, but could apply any funds in 
their hands for the repair or development of 
the property held by them, or the acquisition 
of other property pending conversion and dis- 
tribution. Justice Holmes, in characterizing 
this arrangement, said: 

“The declaration. of trust on its face is an 
ordinary real estate trust of the kind familiar 
in Massachusetts, unless in the particular that 


the trustees’ receipt provides that the holder 
has no interest in any specific property, and 





that it purports only to declare the holder en- . 


titled to a certain fraction of the net proceeds 
of the property when converted into cash ‘an 
meantime to income.’ 
trustees is not to manage the mills, but simply 
to collect the rents and income of such prop- 
erty as may be in their hands, with a large 
discretion in the application of it, but with a 
recognition that the receipt holders are entitled 
to it subject to the exercise of the powers con- 
fided to the trustees.” 


It’ was contended that a ‘Massachusetts 
Trust” came within the provisions of the In- 
come Tax Act applying to all “associations, no 
matter how created or organized.” On this 
point Justice Holmes makes the following im- 
portant observations: 


“If we assume that the words ‘no matter how 
created or organized’ apply to ‘association’ and 
not only to ‘insurance company,’ still it would 
be a wide departure from normal usage to call 
the beneficiaries here a joint stock association 
when they are admitted not to be partners in 
any sense, and when they have no joint action 
or interest and no control over the fund. On 
the other hand, the trustees by themselves can- 
not be a joint stock association within the 
meaning of the act unless all trustees with dis- 
cretionary powers are such. We perceive no 
ground for grouping the two—beneficiaries and 
trustees—together, in order to turn them into 
an association, by uniting their contrasted 
functions and powers, although they are in no 
proper sense associated. We do not see, either, 
that the result is affected by any technical 
analysis of the individual receipt holder’s rights 
in the income received by the trustees. The 
description most in accord with what has been 
the practice would be that, as the receipts de- 
clare, the holders, until distribution of the 
capital, were entitled to the income of the fund 
subject to an unexercised power in the trustees 
in their reasonable discretion to divert it to 
the improvement of the capital. But even if 
it were said that the receipt holders were not 
entitled to, the income as such until they got 
it, we do not discern how that would turn them 
into a joint stock company.” 


This decision should give a new impetus to 


the formation of the so-called Massachusetts 
trusts. Many such associations have been or- 
ganized all over the country, but their exact 
status has remained undefined. The demand for 
information on the subject was indicated by the 
large sale of Mr. Sears’ work on “Trust Estates 
as Business Companies.” The Central Law 
Journal Company sold hundreds of copies of 
this book for the author, a St. Louis lawyer, 
now located in New York, who published the 
book at his own expense. In this work Mr. Sears 
calls attention to the benefits of this new form 
of business organization for certain purposes. 


The function of the” ad 
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LEGISLATIVE ACTION ON FED- 
ERAL CONSTITUTIONAL 
AMENDMENT NOT REVIEW- 
ABLE. 





Referring to the article in your issue of 
February 21, 1919, written by Mr. Everett 
P. Wheeler of New York, and your letter 
of recent date stating that you would be 
pleased to print an article written by me 
in reply to the position taken by Mr. 
Wheeler, I am undertaking to comply. 


I wish to direct my argument in this arti- 


cle more particularly toward the communi-. 


cation of Mr. Everett P. Wheeler of New 
York which appeared in the CENTRAL LAw 
JournaL Feb. 21, 1919,2 and especially 
towards that portion of Mr. Wheeler’s 
article reading thus: 


“The framers of the constitution could 
not foresee the developments of social con- 
ditions. Wisely, they used general terms. 
* * * So when they used the word 
‘Legislature’ they left it to each State to de- 
termine what each Legislature should be. 
In the evolution of society, the referendum 
has been developed and become a part of 
the Legislature. In many States an act or 
a joint resolution can be suspended and 
annulled by a vote of the people ‘of the 
State. The referendum thus becomes a part 
of the legislative process. Until the time 
for that has expired the ratification is in- 
complete.” 

Before discussing the above, however, 
I desire to briefly call attention to the latter 
portion of Mr. Wheeler’s article which 
states that in his judgment the amendment 
in question can only be made effective by 
the consent of “all states,” and that no state 
can be deprived of local self government 
on this question without its consent. This 
statement has not enough foundation in 
law or fact to require serious thought. A 
number of people of the several Southern 
States, among whom was the father of the 
writer, undertook to carry out the above 
idea in the “early sixties” by supporting 
even with arms the decision of Chief Justice 


(1) 88 Cent. L. J. 145. 





Taney in the famous case of Dred Scott 
v. Sanford,? decided under the authority 
of the Constitution of the United States, 
and which has not since been successfully 
denied nor overruled, but the ‘‘referendum” 
in that case took the form of swords in- 
stead of ballots. Since then the question 
has generally been considered settled that 
three-fourths of the states can bind all 
as to amendments, else the 13th, 14th and 
15th, amendments would probably never 
have been adopted. 


Reverting to the first proposition, it is 
known that a dozen or more States ratify- 
ing the Federal Prohibition Amendment 
have what is known as the “‘Referendum” 
provision in the legislative article of their 
constitutions ; practically all of these are in 
the same wording as the Oregon Constitu- 
tion which provides that the legislative 
power of the state shall be vested in a 
Legislature “but that the people reserve to 
themselves the power to order the submis- 
sion by petition any act or law of the Legis- 
lature to the electors for their approval or 
rejection.” These referendum petitions 
must be filed with the Secretary of State 
within “Ninety days” of the adjournment 
of the Legislature. In many of the states 
the ninety days have already expired, and 
thus far finality is unquestioned. None of 
these states, so far as we are advised, have 
undertaken to invoke the referendum by 
petition and the reason, I think, is obvious: 
(1) The referendum was intended to and 
does apply only to such state legislative 
measure, as acts, or bills, or joint resolu- 
tions proposing State constitutional amend- 
ments— the latter measures having always 
been a recognized matter of referendum; 
(2) The referendum was never intended 
to, nor does it apply to, legislative authority 
in ratifying a Federal Amendment unless 
a State Constitution so provides. 

“Legislature,” within the meaning of the 
Constitution of the United States, does not 
mean the polls. Certainly, if the referen- 


(2) 60 U. S. 393. 
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dum is not invoked until after legislative 
ratification and certification by the proper 
State Officer to the Secretary of State of 
the United States, it would not be control- 
ing under our system. The Constitution of 
the United States is the Supreme Law of 
the land; it provides in Article V only two 
methods of ratification; (1) “By the legis- 
latures of three-fourths of the several 
states”; (2) “By conventions in three- 
fourths thereof, as the one or the other 
mode of ratification may be proposed by 
Congress.” The mode proposed by Con- 
gress in the instant case is that the amend- 
ment shall become effective when ratified 
“by the legislatures of the several states as 
provided in the Constitution.” As provided 
in what Constitution? Certainly not in 
any other than the Federal. The Constitu- 
tion of the United States being an expres- 
sed grant of power by the states, the states 
are bound by it. Our original Constitution 
was submitted to the Colonies for ratifica- 
tion “by conventions.”* Persons acting up- 
on the original as well as the amendments 
have done so in a representative capacity. 


“The Constitution of the United States 
may be altered only by constitutional 
amendments duly submitted to and ratified 
by three-fourths of the States. Any at- 
tempt to revise or adopt a new Constitu- 
tion in any other manner than the one pro- 
vided in the existing instrument is almost 
invariably treated as extra-constitutional 
and revolutionary.””* 


In some instances constitutions have 


’ been promulgated by proceedings which 


might be deeemed revolutionary in charac- 
ter. At the time of Dorr’s Rebellion in 
Rhode Island, there were two opposing 
governments, one under the colonial char- 
ter and the other organized under a con- 
stitution adopted by a_ self-constituted 
convention. ‘The Supreme Court of the 
United States in this instance avoided 
deciding whether recognition could in 
any case be given to a government or- 


(3) Article VII. 
(4) Maxwell v. Dow, 176 U. S. 581; Wells v. 
Bain, 75 Pa. St. 39. 





ganized by methods not sanctioned by the 
existing Constitution, but “resorted to the 
doctrine that the political department rep- 
resented by Congress was entrusted, rather 
than the judiciary, with the power of de- 
termining which was. the true government 
of the State, and the courts would abide 
by the former’s decision.”* 

The departments of the government are 


legislative, executive, and judicial. They 


are cd-ordinate in degree to the extent of 
the powers delegated to each of them. Each, 
in the exercise of its powers, is indepen- 
dent of the other, but all, rightfully done 
by either, is binding upon the others. The 
constitution is supreme over all of them, 
because the people who ratified it have 
made it so; consequently, anything which 
may be done unauthorized by it is unlawful. 
Sut it is not only over the departments of 
the government that the constitution is 
supreme. It is so, to the extent of its 
delegated powers, over all who made them- 
selves parties to it; “States as well as per- 
sons, within those concessions of sovereign 
powers yielded by the people of the States, 
when they accepted the constitution in their 
conventions. Nor does its supremacy end 
there. It is supreme over the people of the 
United States, aggregately and in their 
separate sovereignties, because they have 
excluded themselves from any direct or im- 
mediate agency in making amendments to 
it, and have directed that amendments 
should be made representatively for them, 
by the Congress of the United States, when 
two-thirds of both houses shall propose 
them; or where the Legislatures of two- 
thirds of the several States shall call a con- 
vention for proposing amendments which, 
in either case, become valid, to all intents 
and purposes, as a part of the constitution, 
when ratified by the legislatures of three- 
fourths of the several States, or by conven- 
tions in three-fourths of them, as one or the 
other mode of ratification may be proposed 
by Congress.’ 


(5) Luther v. Borden, 48 U. 8. 1 (7 How. 1), 
(6) Dodge v. Woolsey, 59 U. 8S. 348. 
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Now, whether such a supremacy of the 
Constitution, with its limitations in the par- 
ticulars just mentioned, and with the fur- 
ther restriction laid by the people upon 
themselves, and for themselves, as to the 
modes of amendment, be right or wrong 
politically, no one can deny that the Con- 
stitution is supreme. 


There can be no question, that any State 
by constitutional provision may apply the 
referendum to legislative state measures, 
but the submission of a proposed amend- 
ment, or the proposition as to whether or 
not the legislatures of the various states 
have legally ratified the amendment in ques- 
tion,—no point being raised that it did not 
receive the usual ministerial formality re- 
quired for official state ratification, espe- 
cially where such action has been duly cer- 
tified to the Secretary of State of the United 
States as required by Section 303, U. S. 
Compiled Statutes,—is a question pecul- 
iarly within the J/egislative-political power 
of the State and Federal Government, and 
in the exercise of a discretion specifically 
granted to bodies with power to act there 
is no authority under our system of govern- 
ment to review it or alter it. It is not a 
judicial question reviewable by any Court, 
State or Federal. In fact, the only laws 
governing the submission by Congress, or 
the ratification by the States, or the issuance 
of the proclamation of adoption, is con- 
tained in said Article V, and Section 303 
Federal Statute, which latter provides that 
“Whenever official notice is received at 
the Department of State that any amend- 
ment proposed to the Constitution of the 
United States has been adopted, according 
to the provisions of the Constitution, the 
Secretary of State shall forthwith cause 
the amendment to be published with his 
certificate, * * * specifying the states by 
which the same may have been adopted, 
and that the same has become valid to all 
intents and purposes, as a part of the Con- 
stitution of the United States” The Sec- 
retary of State is required to issue the 
certificate whenever it is officially made 





known to him that the Legislatures of 
thirty-six states have ratified. There is not 
even a provision of law constitutional or 
statutory giving Congress power over the 
matter after an amendment has been pub- 
lished as adopted. 

“The political department has always 
determined whether a proposed constitu- 
tion or amendment was ratified or not by 
the people of a State, and the judicial power 
has followed its decision.” 

If the political power in the states, 
through its duly constituted officers, have 
acted upon and certified the amendment as 
being ratified, no court will undertake to 
review it, and it is therefore final. The 
“political officers” must undoubtedly con- 
sist of those named in Article V and Section 
303, supra. Even though Congress may 
have power to act in the event the mandates 
of the Federal Constitution, or Statute, or 
the resolution of submission, should not be 
technically complied with, yet how could 
Congress undertake to review the subject 
when all Federal requirements have ad- 
mittedly been met? 

Judge Cooley’ lays down the principle 
that “It follows that every department of 
the government and every official of every 
department may at any time, when a duty 
is to be performed, be required to pass upon 
a question of constitutional construction. 
Sometimes the case will be such that the 
decision when made must, from the nature 


of things, be conclusive and subject to 


no appeal or review, however, erroneous 
it may be in the opinion of other depart- 
ments or other officers; but in other cases 
the same question may be required to be 
passed upon again before the duty is com- 
pletely performed. The first of these 
classes is where, by the Constitution, a 
particular question is plainly addressed to 
the discretion or judgment of some one 
department or officer, so’-that the interfer- 
ence of any other department or officer, 
with a view to the substitution of its own 


(7) 48 U. S. 1. 


(8) Const. Lim. P. 73, 
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discretion or judgment in the place of that 
to which the Constitution has confided the 
decision, would be impertinent and intru- 
sive. Under every Constitution, cases of 
this description are to be met with; and, 
though it will sometimes he found difficult 
to classify them, there can be no doubt, 
when the case is properly determined to 
be one of this character, that the rule must 
prevail which makes the decision final.” 

I concede that any ministerial act re- 
lating to legislative action may be con- 
sidered by the courts in determining the 
validity or invalidity of the ministerial act. 
This is not an interference by the courts 
with the legislative department of the 
Government, but the courts will not re- 
view a discretionary matter. 


What is meant when it is said that a 
question is “political” and not judicial is 
that it is a matter which is to be exercised 
by the people in their primary capacity, or 
that it has been specifically delegated to 
the Legislative Department or other officers 
exercising political functions with discre- 
tionary power to act. 

Courts cannot even be required to deter- 
mine whether or not particular bodies of 
persons constitute a lawful legislative as- 
sembly,*® and “in cases involving the action 
of the political departments of the Govern- 
ment the judiciary is bound by such ac- 
tion.” 


In the noted case of Pacific Telephone 
Co. v. Oregon,” our highest Federal Court 
refused to interpret Section 4 of Article IV 
of the U. S. Constitution which guarantees 
“to every State in this Union a Republi- 
can Form of Government.” ‘This case in- 
volved the constitutionality of the Initiative 
and Referendum Provisions of the Oregon 
Constitution which were attacked as be- 
ing “unrepublican,” but the Court speaking 
through Chief Justice White said: “When 
a state has ceased to be republican in form, 


(9) 64 Fla. 41. 

(10) 134 U. S. 361. 
(11) 92 U. 8S. 130. 
(12) 223 U. S. 118. 








because of its adoption of the initiative and 
referendum, is a political question solely 
for Congress.” 


So far as we are advised Congress has 
not acted affirmatively or negatively upon 
the question, but Congress has repeatedly 
permitted Senators and Congressmen from 
states having constitutional initiative and 
referendum to sit in full membership, and 
thus by inaction acknowledge the power as 
no infringement upon the Federal Consti- 
tution. In any event, the Federal Courts 
will not attempt to pass on the legality of 
a State ratification where its validity has 
not been questioned under State authority. 
In fact, it has long been the rule that in 
cases reaching the Federal Courts the ques- 
tion as to whether or not an act violates 
provisions of the State Constitution will 
not be considered, and a construction of a 
State Constitution by the highest judicial 
tribunal of the State is decisive in Federal! 
Courts."* 


I am frank to admit that if the Legisla- 
ture of any of the ratifying states having 
a constitutional referendum had provided 
in its resolution of ratification that the cer- 
tificate of ratification should not be for- 
warded to the Secretary of State of the 
United States until it had either been sub- 
mitted to the electors for their approval, 
or until the expiration of the ninety days 
after the adjournment of the Legislature, 
and such action resulted either in ratifica- 
tion or not ratification, and the State Offi- 
cer, whose duty it was to certify the re- 
sult to the Federal Secretary of State, acted 
in accord with the result at the polls 
then there would be a “political question” 
presented with which the courts would not 
deal, and such action would be valid as well 
as final. If, however, the certificates of 
ratification of the states in question have 
reached the Department of State and are 
included in the}thirty-six states certified and 
published as ratifying the amendment the 
matter is final, because an affirmative act 


(13) 230 U. S. 100. 
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of ratification once duly executed and dis- 
posed of cannot be rescinded, reviewed or 
Whether right or wrong, it has 
so long been the policy that it apparently 
has become the law upon the subject. For 
example, the Fourteenth Amendment was 
ratified by the Legislature of New Jersey 
September 11, 1866, and the same Legis- 
lature passed a resolution in April, 1868, 
to withdraw its consent; Ohio ratified it 
on January 11, 1867, and the same Legisla- 
ture of that State adopted a resolution in 
January, 1868, withdrawing its consent to 
the amendment. After the attempt at with- 
drawal in both states the Secretary of State 
issued his proclamation (July 28, 1868) de- 
claring the amendment had been ratified 
by three-fourths of the states, including in 
those named New Jersey and Ohio. 

The above circumstances was repeated 
as to New York in reference to the Fif- 
teenth Amendment. 

The above rule does not apply where a 
State refuses to ratify, for in case one ses- 
sion of a Legislature refuses to ratify each 
session therafter may consider the matter 
until affirmative action is had, or the time 
limit has expired which in the prohibition 
amendment is fixed at seven years from its 
submission by Congress. 

Cuas. O. ANDREWS. 
Tallahassee, Fla. 








CONTRACT—PERFORMANCE. 





PIAGGIO v. SOMERVILLE. 





Supreme Court of Mississippi, Division A. 


Jan. 13, 1919. 





80 So. 342. 





Vessel owners were bound to transport cargo 
as provided in charter party notwithstanding 
risk of being sunk by submarine, where charter 
party did not excuse performance by reason of 
submarine warfare, and where neutral ships 
were continuously sailing in waters in which 


,the submarine warfare was being waged. 





SMITH, C. J. This is an action in assump- 
sit in which the appellee was the plaintiff 
and the appellant was the defendant in the 





court below, and they will be hereinafter so 
designated. 

The declaration in substance alleges that 
a charter party was entered into between the 
owners of the American schooner Henry S. 
Little and the W. A. Powell Transport Com- 
pany, by the terms of which the vessel was 
to transport a cargo of lumber from the Gulf 
of Mexico to a port on the west coast of the 
United Kingdom, London, Lisbon, or tke west 
coast of Italy; the W. A. Powell Transport 
Company, or its assigns having the right to 
designate the port of loading and of destina- 
tion; that this charter party was assigned by 
the W. A. Powell Transport Company to Hun- 
ter Benn & Co., who assigned it to the plain- 
tiff; that on the 27th day of February, 1917, the 
plaintiff assigned this charter party to the de- 
fendant, which assignment and the acceptance 
thereof by the defendant are as follows: 


“Gulfport, Miss., Febry. 22, 1917. 
“For and in consideration of $1,500.00 payable 
in cash to J. W. Somerville, on clearance of 
this vessel at Mobile, Alabama, under this pres- 
ent charter, the within charter party of the 
Henry S. Little is hereby transferred to Henry 
Piaggio, he, the said Piaggio, agreeing to fulfill 
all the terms and conditions of same without 
recourse on either W. A. Powell Transport 
Company, Hunter Benn & Company or J. W. 
Somerville. 
“Accepted on the above terms. 
“(Signed) J. W. Somerville. 
“Henry Piaggio.” 


The declaration further alleges that the 
owners of the vessel declined to permit it to 
sail to any of the ports designated in the 
charter party because of the increased perils 
of the sea due to the unrestricted submarine 
warfare then being conducted by Germany in 
disregard of the rights of neutrals, and in 
lieu thereof paid to the defendant the sum of 
$7,500 in full settlement of all claims he 
might have against them under the charter 
party, and prays for judgment against the 
defendant in the sum of $1,500, together with 
interest thereon, etc. The defendant’s plea in 
substance alleges: 


That he requested the owners of the vessel to 
transport, under the terms of the charter party, 
a cargo of lumber to a port in Italy, and that 
they declined so to do, “giving as a reason there- 
for the increased peril of the sea due to the fact 
that subsequent to the date of the execution of 
said charter party Germany had given notice 
to the world that she would on the ist day of 
February, 1917, begin a general and unrestricted 
submarine warfare and would destroy all ves- 
sels of whatever flag in the waters adjacent to 
Great Britain, France and Italy, which declara- 
tion made subject to destruction tke schooner 
aforesaid, which until said time, being an Amer- 
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ican schooner, was not so imperiled. That de- 
fendant when so advised explained to the own- 
ers of said schooner that he was obligated to 
deliver the cargo in Italy, and that his obliga- 
tion had been made and created after tke trans- 
fer of the schooner aforesaid by the plaintiff, 
and that the failure of said schooner to take on 
said cargo would subject the defendant to a loss 
of between $15,000 and $20,000. That thereupon 
he again demanded the carrying out of the char- 
ter party, which the owners tkereof refused. 
Whereupon the owners of said schooner offered 
to pay to defendant the sum of $7,500, not as a 
legal obligation upon them to do so, but because 


of their willingness in the unlooked for situa-. 


tion to bear part of the loss occasioned the de- 
fendant by their refusal to take the cargo to its 
destination. That the defendant was advised by 
his counsel that the owners of said schooner 
could not be compelled to take said cargo and 
were not liable for this damage for their refusal, 
and that any amount they would offer to con- 
tribute towards defendant’s loss should be ac- 
cepted for the reason that defendant otherwise 
would be without remedy and compelled to bear 
the entire loss. Whereupon the defendant ac- 
cepted the said sum of $7,500, not in any man- 
ner in lieu of compliance by the owners of said 
schooner with their charter obligation, but in 
diminution, as far as it extended, of his losses 
occasioned by said refusal. That the loss sus- 
tained by defendant because of said refusal, over 
and above the compensation heretofore men- 
tioned, was approximately $12,500, and that 
through no fault or act of his the owners of said 
schooner refused to comply with their charter 
party and refused to make possible the occur- 
rence of tke condition upon which plaintiff’s 
right to recover is predicated.” 


To this plea the plaintiff replied that— 


He “is not precluded from recovery by rea- 
son of anything set up in said plea, because he 
says that when said sum of $7,500 was paid by 
the owners of said vessel to the said Henry 
Piaggio, defendant, as set up in said plea, that 
it was paid with the understanding and agree- 
ment, between the said Piaggio and the said 
owners of said vessel that thereafter no right of 
action based upon said charter party skould be 
enforced or attempted to be enforced by the de- 
fendant Piaggio against said vessel or its own- 
ers, and that all matters of controversy between 
the said vessel and its owners on the one part, 
and the defendant Piaggio on the other, were 
thereby closed and terminated; and plaintiff 
says that said charter party was thereby can- 
celed and annulled.” 


This replication was demurred to, and, the 
demurrer being overruled, the defendant de- 
clined to plead further, and judgment was 
rendered for the plaintiff for tke amount 
sued for. 


The contention of the defendant is that the 
clearance of the schooner Henry S8. Little at 
Mobile under the charter party is a condition 
precedent to any obligation on his part to pay 
the plaintiff the money sued for, to which the 
plaintiff replies that tke performance of this 








condition, if such it is, was waived by the 
defendant when he accepted the $7,500, from 
the owners of the vessel, and released them) 
from further liability to, him under the charter 
party, to which defendant rejoins that kis ac- 
ceptance of the money and release of the own- 
ers of the vessel from further liability under 
the charter party cannot be construed to be 
a waiver of the condition precedent for the 
reason that he could not have enforced its 
performance had he tried to do so;' the own- 
ers of the vessel having been released from 
the obligation of the charter party because of 
the danger of being sunk by a German sub- 
marine to which the vessel would have been 
subjected had it attempted to make the voyage. 


(1-2) The charter party contains no such 
qualification of the obligation. Consequently 
the owners of the vessel were bound to trans- 
port the cargo of lumber as provided there- 
in, notwithstanding the risk to the vessel of 
being sunk by a submarine, or pay damages 
for their failure so to do, for the rule is that 
when a party by his own contract creates a 
duty or charge upon Limself he is bound to 
discharge it, although so to do should subse- 
quently become unexpectedly burdensome or 
even impossible; the answer to the objection 
of hardship in all such cases being that it 
might have been guarded against by a prop- 
er stipulation. Paradine v. Jane, Aleyn, 26, 
82 English Reprint, 897; Jemison v. McDan- 
iel, 25 Miss. 88; Harmon v. Fleming, 25 Miss. 
135; Abby v. Billups, 35 Miss. 618, 72 Am. 
Dec. 143; Mitchell v. Hancock County, 91 Miss. 
414, 45 South. 571, 15 L. R. A. (N. S.) 833, 
124 Am. St. Rep. 706; Anson on Contracts 
(2d American Ed.) 424; Harmon on Contracts, 
824; 3 Elliott on Contracts, § 1891; 13 C. J. 
639; 6 R. C. L. 997; note L. R. A. 1916F, 10. 


(3-5) There are, however, certain classes of 
events the occurring of which are said to ex- 
cuse from performance because “they are not 
within the contract,” for the reason that it 
cannot reasonably be supposed that either 
party would have so intended had they con- 
templated their occurence wken the contract 
was entered into, so that the promisor cannot 
be said to have accepted specifically nor 
promised unconditionally in respect to them. 
Bailey v. De Crespigny, L. R. 4 Q. B. 185, 15 
English Ruling Cases, 799. These three 
classes are: First, a subsequent change in the 
law, whereby performance becomes unlawful. 
Bailey v. De Crespigny, L. R. 4 Q. B. 180, 15 
English Ruling Cases, 799; Heart v. Tennes- 
see Brewing Co., 121 Tenn. 69, 113 S. W. 364, 
19 L. R. A. (N. S.) 964, 130 Am. St. Rep. 753. 
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Second, the destruction, from no default of 
either party, of the specific thing, the con- 
tinued existence of which is essential to the 
performance of the contract. Taylor v. Cald- 
well, 3 B. & S. 826, 32 L. J. Q. B. 164, 6 En- 
glish Ruling Cases, 603; Dexter v. Norton, 
47 N. Y. 62, 7 Am. Rep. 415. And third, the 
death or incapacitating illness of tke promi- 
sor in a contract which has for its object the 
rendering by him of personal services. Robin- 
son v. Davison, L. R. 6 Ex. 269; Smith v. Pres- 
ton, 170 Ill. 179, 48 N. E. 688. 


The case at bar cannot be referred to any 
of these classes, and, in order for it to be 
brought within the exception to tke rule of 
absolute liability, it will be necessary for us 
to add thereto a fourth class, to wit, a sub- 
sequent foreign war or a subsequent change 
by one or more of the belligerents in the 
method of waging such a war which renders 
performance more -burdensome to the prom- 
isor than when the contract was entered in- 
to, but so to do would be without tke rea- 
son of the exception and contrary to the au- 
thorities. 13 C. J. 640; note L. R. A. 1916F, 
72; Ducas Co. v. Bayer Co. (Sup.) 163 N. Y. 
Supp. 32; Richards & Co. v. Wreschner, 174 
App. Div. 484, 156 N. Y. Supp. 1054, 158 N. 
Y. Supp. 1129. 


There are a few cases which cannot be re- 
ferred to any of the three foregoing classes, 
such as Kinzer Construction Co. v. State, 68 
Mise. Rep. 423, 125 N. Y. Supp. 45, and The 
Kronprinzess Cecilie, 224 U. S. 12, 37 Sup. Ct. 
490, 61 L. Ed. 960, which last-mentioned case 


' is erroneously supposed by counsel for the 


defendant to sustain his contention. In that 
case a German-owned vessel sailed from 
New York to Bremerhaven via Plymouth, 
England, and Cherbourg, France, on the eve 
of the outbreak of the recent war, having on 
board, among other articles, a number of kegs 
of gold consigned to Plymouth and Cherhourg. 
In order to escape capture by the French or 
English, it turned back before reaching either 
of the last-named ports and returned tke gold 
to the shippers, who instituted libels against 
it to recover the damages alleged to have been 
sustained by them because of its failure to 
deliver the gold. The probabilities of the ves- 
sel’s capture, had it continued its voyage to 
either the French or the English port, were 
so great that tke court held that it was justi- 
fied in turning back, and that its owners were 
thereby excused from performing their contract 
to transport and deliver the gold, for the rea- 
son that the capture of the vessel was a risk 





“which, if it had been dealt with (when the 
contract of shipment was made), it cannot be 
believed that tke contractee would have de- 
manded or the contractor would have assumed.” 
No such reason can be assigned here for the 
exclusion from the contract of the risk.which 
the Henry S. Little would have run by making 
the voyage to Italy demanded by the defendant 
when we remember that commerce was not 
suspended because of Germany’s unrestricted 
submarine warfare; but on the contrary, ves- 
sels owned by citizens of botk neutral and 
belligerent countries sailed continuously in the 
waters in which that warfare was being waged. 


‘Furness v. Muller (D. C. 232 Fed. 186; Graves 


v. Miami S. S. Co., 29 Misc. Rep. 645, 61 N. Y. 
Supp. 115; Elsey v. Stamps, 10 Lea (Tenn.) 
709; Foster’s Agency v. Romaine, 32 T. L. R. 
331; The Harriman, 9 Wall. 161 19 L. Ed. 629. 


Note.—Unexpected Risk Excusing Perform- 
ance of Contract——In the Crown Princess Cecilie, 
244 U. S. 12, 37 Sup. Ct. 490, 61 L. Ed. 960, it is 
said: “The seeming absolute confinement to 
the words indicated by the older cases like 
Paradine v. Jane, Aleyn, 26, has been mitigated 
so far as to exclude from the risks of contract 
for conduct (other than the transfer of tangibles 
like money), some, at least, which if they had 
been dealt with, it cannot be believed that the 
contractee would have demanded as the con- 
tractor would have assumed.” This marks a very 
great change in the old principle announced in 
Paradine v. Jane, which laid down the rule that 
when a party by his own contract creates a duty 
or charge upon himself, he is bound to discharge 
it, because he ought to have guarded against non- 
performance by proper stipulation. This case also 
says that “business contracts must be construed 
in a business sense, as they naturally would be 
understood by intelligent men of affairs.” 


And it seems to me that when the instant case 
says that no such (that contractee would not 
have demanded that the contract be performed) 
reason can be assigned here for the exclusion 
from the contract of the risk which the Henry S. 
Little would have run by making the voyage to 
Italy demanded by the defendant, when we re- 
member that commerce was not suspended be- 
cause of Germany’s unrestricted submarine war- 
fare, it assumes what is not true, though vessels 
owned by citizens of both neutral and belligerent 
sailed continuously in the waters in which that 
warfare was being waged, and it is not a suf- 
ficient answer to the claim that contractor be ex- 
cused from performance. 


It does, however, give an implied reason suf- 
ficient for a contrary conclusion. 


Impliedly it says that had the pursuit of un- 
restricted submarine warfare caused neutrals and 
belligerents to have ceased their voyaging, the 
excuse for non-performance would have been 
satisfactory. And this includes the reason that if 
the danger of voyaging was materially increased, 
this ought to excuse performance. The court could 
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have taken notice of the fact that rates for voy- 
ages were advanced, because insurance rates were 
advanced. 

The case more nearly would approach the 
Crown Princess Cecilie Case, if the Henry S. 
Little had started and had deviated from her 
route so as to avoid a submarine, and delay in 
delivery had ensued. If the Captain acted 
with discretion in the deviation, the owner of the 
vessel would not have been held liable. 


In the Styria, 186 U. S. 1, 22 Sup. Ct. 731, 
46 L. Ed. 1027, it appears that a vessel bound 
from Trieste via Sicilian ports for New York 
took on board at one of these ports sulphur. 
After taking on board this’ freight, the master 
learned war had broken out between United 
States and Spain, and as sulphur was contra- 
brand he unloaded it before sailing. The fact 
that a Spanish prize court afterwards held that 
the sulphur would not have been confiscated did 
not affect the right of the Captain to act as he 
did. “It was mere matter of conjecture whether 
if the Styria had sailed with sulphur on board 
and had been arrested by a Spanish war vessel 
the sulphur would not have been confiscated 
by a Spanish prize court.” 

In Noble’s Explosion Co. v. Jenkins, L. R. 
1896, 2 Q. B. 326, there was a greatly similar 
situation as in the Styria case and a similar judg- 
ment was rendered. 


From all of which it appears that the harsh 
gule announced in Paradine v. Jane supra, must 
yield, so that contracts will be construed accord- 
ing to the rational understanding of their terms 
in view of surrounding circumstances. And this 
seems to be the general view taken by the judges 
of First Circuit Court of Appeals in the case 
that was reversed by the Supreme Court in the 
Crown Princess Cecilie supra, notwithstanding 
the ruling actually made by a majority of the 
court, Kronprinzessen Cecilie, 238 Fed. 668, Put- 
nam C. J., dissenting. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM FOR THE MEETING OF THE 
MISSISSIPPI BAR ASSOCIATION. 





The Mississippi Bar Association will meet 
this year at Clarksdale, Miss., April 30th and 
May ist. 


The address of welcome will be delivered by 
some member of the Coahoma County Bar, and 
the response will be made by the Hon, G. Gar- 
land Lyell, of Jackson. 


The President’s address will be delivered by 
Mr. 8. E. Travis, of Hattiesburg. 


Papers will be read by Mr. W. D. Anderson, 
of Tupelo; Mr. W. J. Pack, of Laurel, and Mr. 
LeRoy Percy, of Greenville. 





The annual address will be delivered by Hon. 
A. Mitchell Palmer, Attorney-General of the 
United States. 

The annual banquet will be at the Hotel 
Alcazar, with the President, Mr. S. E. Travis, 
as toastmaster. The following toasts will be 
responded to: Swamp Angels; The Lawyer in 
the World War; The Lawyer’s Present Duties; 
Getting By; Our Boys in Khaki; Legislation 
to Be; and, America a Sahara? 





PROGRAM OF THE MEETING OF THE 
PENNSYLVANIA BAR ASSOCIATION. 





The twenty-fifth annual meeting of the Penn- 
sylvania Bar Association will be held at the 
Bedford Springs Hotel, Bedford Springs, Penn- 
sylvania, June 24, 25 and 26, 1919. 

Ex-Senator Beveridge, Attorney-General 
Palmer, and Brigadier-General Ansell, Acting 
Judge-Advocate of the Army, have agreed to 
read papers on subjects of great interest to 
the profession, and probably will respond to 
toasts at the banquet. 

Governor Sproul and ex-Governor MacCorkle, 
of West Virginia, have agreed to respond to 
toasts at the banquet. 





REPORT OF THE MEETING OF THE 
PHILIPPINE BAR ASSOCIATION. 





The Philippine Bar Association met at 
Manila, January 24, 25 and 26, 1919. The Presi- 
dent of the Association, Hon. Geo. A. Malcolm, 
presided. Addresses were delivered by Hon. 
E. Finley Johnson, Associate Justice of the 
Supreme Court of the Philippine Islands; Hon. 
Ichiji Wada, Associate Justice of the Supreme 
Court of Formosa, Japan; Hon. Ignacio Villa- 
mor, President of the University of the Philip- 
pines; and Hon. Joseph Abreu, Judge of First 
Instance for Tayabas. 

There were a number of banquets, one of 
which was in honor of the visiting representa- 
tives from Japan and China. There was also 
an unusual banquet, known as a speechless, 
informal banquet. 





ADMISSIBILITY OF EVIDENCE ILLEGAL- 
LY OBTAINED. 





From early times, both in England and in 
this country, it has been a generally accepted 
doctrine that documents or chattels which were 
pertinent to an issue on trial were admissible 
in evidence, even though they had been illegally 
obtained. Professor Wigmore, in his treatise 
on the Law of Evidence, cites numerous cases 
in illustration of the rule. Thus, in Stockfleth 
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v. De Tastet (4 Camp. 11) certain former tes- 
timony was said to have been obtained by 
breach of trust, but the court said: “What is 
proved to have been obtained or signed by any 
of the defendants I must admit as evidence 
against them,. without considering how it was 
obtained.” This does not mean that those who 
have used the wrongful means of procurement 
may not be held responsible therefor. This 
was well explained in an early case in Massa- 
chusetts (Comm. v. Dava, 8 Metcalf 329), where 
the court said: “Admitting that the lottery 
tickets and materials were illegally seized, still 
this is no legal objection to the admission of 
them in evidence. If the search warrant were 
illegal, or if the officer serving the warrant 
exceeded his authority, the party on whose 
complaint the warrant issued, or the officer, 
would be responsible for the wrong done. But 
this is no good reason for excluding the pa- 
pers seized, as evidence, if they were pertinent 
to the issue, as they unquestionably were. When 
papers are offered in evidence, the court can 
take no notice how they were obtained, whether 
lawfully or unlawfully, nor would they form 
a collateral issue to determine that question.” 
The rule applies not only to documents but to 
articles of various kinds that may be of ma- 
terial importance as evidence, as, e. g., weapons, 
gaming implements, liquors, etc. (State v. 
Cross, 44 W. Va. 315, 29 S. E. 527; Comm. v. 
Smith, 166 Mass. 370, 44 N. E. 503; State v. 
Flynn, 36 N. H. 64). 

Many of the cases in the books were those 
in which the papers or chattels were obtained 
by officers armed with a search warrant, but 
the courts held that, whether the papers were 
obtained legally or illegally under it, they were 
still competent evidence, if relevant to the issue. 
This doctrine, however, received a rude shock 
when the decision in Boyd v. United States 
(116 U. S. 616) was handed down by the United 
States Supreme Court. In that case a section 


“ of the United States Customs and Revenue 


Laws authorized the court, in revenue cases, 
on motion of the government attorney, to re- 
quire the production by the defendant of cer- 
tain books, records and papers in court; other- 
wise all allegations of the government attorney 
as to their contents to be taken as true. A 
majority of the judges of the United States 
Supreme Court regarded this procedure as 
equivalent to an unreasonable search and seiz- 
ure and therefore to violate the Fourth Amend- 


_Ment of the United States Constitution, which 


provides that “the right of the people to be 
secure in their persons, houses, papers and 
effects against unreasonable searches and seiz- 
ures shall not be violated.” In a later case, 





however (Adams v. New York, 192 U. S. 585), 
the same court regarded the Boyd case as 
having special features peculiar to itself, and 
reasserted the general doctrine by holding that 
there is no violation of the constitutional guar- 
anty of privilege from unlawful searches and 
seizures in admitting as evidence in a criminal 
trial papers found in the execution of a search 
warrant prior to the indictment. And, finally, 
in the Weeks case (Weeks v. United States, 
232 U. S. 383), the same court interblended the 
rulings in the Boyd case and the Adams case 
by holding that while an incidental seizure of 
incriminating papers, made in the execution of 
a legal warrant, and their use as evidence, 
may be justified, and a collateral issue will 
not be raised to ascertain the source of com- 
petent evidence, that rule does not justify the 
retention of letters seized in violation of the 
protection given by the Fourth Amendment, 
where an application in the cause for their 
return has been made by the accused before 
trial. In this case there was a seasonable ap- 
plication for the return of the papers, but it 
was refused, and the papers were used in evi- 
dence over the objections of the accused; it 
was held that this was prejudicial error, for 
which the judgment against the accused should 
be reversed. 


The latest case on this question in the federal 
courts is Rice v. United States, in the Circuit 
Court of Appeals for the First Circuit (251 
Fed. R. 778). The facts were that, upon com- 
plaint by a United States postoffice inspector, 
a warrant was issued to search the safe deposit 
box of the defendant for two letters; when, 
however, the search was made, not only were 
these letters taken, but*two others which the 
warrant did not mention, and all four were ad- 
mitted as evidence on the trial over the defen- 
dant’s objections. On appeal the action of the 
trial judge was sustained, and the decision in 
the Weeks case was held not applicable, since 
in the Rice case “no steps were taken or pro- 
ceedings instituted for a return of the papers 
or for determining the validity of the complaint 
and warrant before the trial, nor was the in- 
dictment attacked before trial in any way be- 
cause obtained upon illegal evidence.” 


It is thus apparent that unless there be a 
reasonable demand for the return of the pa- 
pers and articles seized, as in the Weeks case, 
or a seasonable attack upon the validity of 
complaint or warrant or indictment, as sug- 
gested in the Rice case, the ancient doctrine 
that evidence illegally obtained is admissible 
in evidence is still in force and effect. 
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CORRESPONDENCE. 





THE PROBLEM OF “CONCURRENT EN- 
FORCEMENT” OF THE PROHIBITION 
AMENDMENT. 





Editor Central Law Journal: 

What is your view as to the effect in the 
eighteenth constitutional amendment of tke 
phrase that Congress and the various states 
shall have “concurrent power” to enforce the 
amendment? 

The word “concurrent” has a _ well-defined, 
settled meaning in law: “Acting in conjunc- 
tion; agreeing to the same act; contributing 
to the same event: co-operating; contributing 
to the same effect; accompanying; conjoined; 


associate; concomitant; joint and equal; ex- 
isting together; and operating on the same 
object.” 


In the St. Croix River Case, 72 Wisconsin, 
62, where the enabling acts gave the states of 
Wisconsin and Minnesota “concurrent jurisdic- 
tion” over the St. Croix River, so far as it 
formed a boundary between the two states, it 
was held that the control of the river was 
joint; that the legislature of neither could act 
upon it without the consent of the other, in the 
same language and to the same purpose and 
effect. 

Tke same was held by the New Jersey courts 
as to the Delaware River, between the states 
of New Jersey and»Pennsylvania, 13 N. J. 
Eq. 46. 

A concurrent resolution of a legislature re- 
quires the assent of both bodies ipsissima verba. 
Two or three serious questions will come up. 
If the word “concurrent” means anything, it 
means that Congress and the legislature of 
Missouri, for instance, must concur; that is, 
agree upon the legislation necessary to enforce 
the amendment in Missouri. If Congress 
passed a general law establishing penalties for 
the sale of liquor, would this be good in Mis- 
souri unless the Missouri legislature concur- 
red? 

Again, could the Missouri legislature con- 
cur unless there was an amendment to its own 
constitution which would free it from the pres- 
ent restriction, it being conceded that at that 
time the Missouri legislature could not forbid 
the manufacture and sale of intoxicating liquors 
without constitutional amendment? 

Undoubtedly, in dry states, where their con- 
stitutions permit, the states may prohibit the 
manufacture and sale of liquor under this 
amendment. But what will be the effect in 
wet states like Pennsylvania and New York, 





where it will require a constitutional amend- 
ment to permit the state to act, and where the 
state refuses to act, in other words, to concur 
with the Federal government? 

I suppose the Supreme Court of the United 
States, with its usual suppleness, find some 
way to get around the problem. When the 
Insular decisions were handed down, a decision 


_in which, I believe, all the Justices concurred 


and then each one specially dissented, a purely 
political decision, Mr. Dooley said that he did 
not know whether the constitution followed 
the flag or not, but he did know that the Su- 
preme Court followed the election returns. 

Twenty odd years ago, in the second South 
Carolina dispensory case, Mr. Justice White, 
now Chief Justice, said that if the dispensory 
law undertook to make it a crime for a man 
to have liquor in his possession or in his 
house, or to give it to a friend, it would be 
unconstitutional. In the West Virginia case 
he completely reversed himself, without refer- 
ring to his decision in the South Carolina 
case. 

So I assume that when the Supreme Court 
gets to it, we shall have a new definition of 
the word concurrent, a definition’ agreeable 
to the election returns. 

Very truly yours, 
F, DuMont SMITH. 

Hutchinson, Kans. 








HUMOR OF THE LAW. 


“Gee, I hate winter,” said Smith. “The 
months are so long and they seem to drag along 
so slowly.” 

“Why, winter doesn’t seem like any time to 
me,” replied Jones. “I make it pass so rap- 
idly that it seems like a few days to me.” 

“How do you do it?” asked Smith. 

“I sign a 90-day promissory note every De- 
cember,” explained Jones, “and the first thing 
I know the note is due.” 





A couple of old codgers got into a quarrel 
and landed before the local magistrate. The 
loser, turning to his opponent in a combative 
frame of mind, cried: “I’ll law you to the 
Circuit Court.” 

“I’m willin’,” said the other. 

“An’ I'll law you to the Supreme Court.” 

“T’ll be thar.” 

“An’ I'll law you to kell.” 

“My attorney’ll be there,” 
reply.—Boston Transcript. 
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State Courts of Last Resort and of the Federal 

Courts. } 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Attorney and Client—Disbarment.—Where 
a statute giving grounds for disbarment of an 
attorney was construed by the court of final 
jurisdiction and was thereafter re-enacted with- 
out material change, to give the statute a new 
construction disbarring an attorney on a new 
ground would be in effect disbarring the attor- 
ney by a law not previously prescribing the 
offense.—Lotto v. State, Tex., 208 S. W. 563. 

2. Duty to Court.—-While counsel] represent 
clients, they are also officers of the court, and 
as such are always bound to aid in the orderly 
and expeditious administration of justice, but 
they must not resort to strategy in courts of 
justice —Van Cott v. Wall, Utah, 178 Pac. 42. 


3. Bankruptey—<Acts of.—Under Bankruptcy 
Act, § 3b (Comp. St. § 9587), a petition in bank- 
ruptcy cannot be maintained on alleged acts 
of bankruptcy occurring more than four months 
before the filing of the petition—Trammell vy. 
Yarbrough, U. S. C. C. A., 254 Fed. 685. 

4. Delay.—The estate of an alleged bank- 
rupt is in process of administration from the 
time of the filing of the petition, and hence, 
though jurisdiction had not been had, an order 
for the examination of the bankrupt’s wife, 
pursuant to Bankruptcy Act, § 2la, was war- 
ranted; it appearing that the bankrupt by his 
dilatory tactics had delayed adjudication more 
‘than one year.—In re Weidenfel, U. S. C. C. A, 
254 Fed. 677. 

5. Diversion of Assets.—Where bankrupt, 
owner of stave company, when desperately in- 











volved, diverted revenues of business for his 
own benefit and that of others by overpayments 
for services, exorbitant hire of teams, etc., his 
bankruptcy trustee for benefit of creditors could 
reach such money and property in hands of such 
others.—Kimbrough v. Alred, Ala., 80 So. 617. 

6. Examination of Wife.—An alleged. bank- 
rupt is not a party aggrieved, within Bank- 
ruptey Act, § 24b, by an order for the exam- 
ination of his wife, and he cannot maintain 
a petition to revise the same.—In re U. S. C. 
C. A., 254 Fed. 677. 

ts Referee.—Findings of fact of a referee 
in bankruptcy upon disputed questions of fact 
will not be set aside by the court, unless mani- 








festly erroneous.—In re Caledonia Coal Co., 
U. S. D. C., 254 Fed. 742. 
8. Rent.—An attachment for rent, right to 





which is given by Rev. St. Mo. 1909, § 7896, but 
which, under section 7897, must be followed 
by determination of the rights of the parties 
by proceeding in court, and then by execution, 
is not the equivalent of a common-law distress 
for rent, and so does not give the landlord’s 
claim a preference, but, being within four 
months of petition in involuntary bankruptcy, 
is void under Bankruptcy Act, § 67f (Comp. 
St. 1916, § 9651).—Jones v. Ford, U. S. C. C. A,, 
254 Fed. 645. 

9. Tenancy by Entirety.—Under Bankrupt- 
ey Act July 1, 1898, § 70, subsec. 5a, a trustee 
in bankruptcy may recover in ejectment land 
paid for by bankrupt, title to which was taken 
in names of himself and wife as tenants by en- 
tireties, without proof of actual fraud; such 
recovery not being affected by fact that sub- 
sequent creditors may be thereby benefited by 
participation in distribution of whole estate. 
—Shaver v. Mowry, Pa., 105 Atl. 505, 

10. Bills and Notes—Consideration.—Note ex- 
ecuted to pay indebtedness of third party for 
goods furnished prior to execution of note, and 
not at request of maker, was without con- 
sideration and was not collectible.-—Santikos v. 





Hamilton-Turner Grocery Co., Tex., 208 S. W. 
560. 
ta. Demand and Notice.—Facts which ex- 





cuse demand and notice to the indorser are in 
law deemed proof of such demand and notice, 
and consquently an averment of demand and 
notice is proved by evidence of facts show- 
ing waiver thereof.—Bromberg v. Self, Ala., 80 
So. 631. 


12, Estoppel.—One executing and deliver- 
ing a note without reading or knowing its con- 
tents cannot avoid liability because he acted 
ignorantly, without showing some justification 
of his ignorance, either by reason of inability 
to read or by some misleading device or con- 
trivance amounting to fraud on part of one 
with whom he was dealing.—Twyman vy. Avera 
Loan & Investment Co., Ga., 98 S. E. 239. 


13. Transfer.—A bank, which furnishes the 
consideration for a negotiable note, but takes 
it payable to a third party, expecting to take 
over the note for the consideration, but which 
failed to do so, and where note remained its 
property, without indorsement or assignment, 
might sue in its own name if stating such 
facts in its petition.—Sutherland State Bank v. 
Dial, Neb., 170 N. W. 666. 
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14. Brokers — Dividing Commission.— Where 
agent for sale of land had privately agreed with 
third person to divide commission with him, 
such third person was neither a necessary nor 
a proper party to an action for commission; the 
owner of the land not being in privity with 
him.—Jenkins v. Irvin, Ariz., 179 Pac. 33, 


15. Burglary—Breaking and Entering.—If 
defendant entered a barn to steal maize in the 
nighttime by force applied to the building, as 
by pushing open a door held shut only by fric- 
tion, under Pen. Code 1911, art. 1308, in law 
his act amounted to a “breaking.”—McNew v. 
State, Tex., 208 S. W. 528. 


16. Carriers of Goods—Conversion.—A _ de- 
mand was not necessary to entitle owner of 
shipment of potatoes to bring action for their 
conversion by carrier, where they were never 
delivered to‘destination or to owner, and where 
carrier was never in position to make delivery 
at place of delivery—Thompson, Felde & Co. 
v. Great Northern Ry. Co., Minn., 170 N. W. 
708. 


17. Discrimination.—Shipper’s claim for 
reasonable value of lumber provided by him for 
cooperage of cars furnished for intrastate ship- 
ment of grain, with approval of carrier’s agent, 
after its failure to provide such lumber, as re- 
quired by its duly published tariff rule, being 
for amount which carrier would have had to 
expend, will not effect a discrimination or tend 
to destroy uniformity of rates.—Gibbon Farm- 
ers’ Elevator Co. v. Minneapolis & St. L. R. 
Co., Minn., 170 N. W. 706. 


18. Inherent Defects.—The condition of 
corn which would have destroyed its value, 
which will excuse the defendant carrier, is some 
internal and latent defect at the time of mak- 
ing contract of shipment, of which defendant 
did not know, and from which loss or damage 
ensues to the goods in the ordinary course of 
handling and _ transportation.—Atlantic Coast 








Line R. Co. v. Dothan Ins. Agency, Ala., 80 
So. 627. 
19. Carriers of Passengers—Trespassers.— 


Persons who board train without authority are 
trespassers.—Bergman v. Denver & R. G. R. Co., 
Utah, 178 Pac. 68. 

20. Chattel Mortgages—Criminal Law.—Rev. 
St. 1913, § 534, making it a felony for mort- 
gagor of personal property to sell or dispose of 
it to any “person or body corporate,” without 
consent of mortgagee, applies to sale or trans- 
fer of mortgaged chattels to partnership.—State 
v. Stapel, Neb., 170 N. W. 6665. 


21. Commerce—Incidental Effect—A_ state 
tax that affects interstate commerce only inci- 
dentally and not directly, without discriminat- 
ing against interstate commerce, is not repug- 
nant to commerce clause of federal Constitu- 
tion.—State v. Albert Mackie Co., La., 80 So. 
582. 

22. Contracts—Illegality—Where it is nec- 
essary to prove an illegal contract in order to 
maintain an action, the courts will not enforce 
it, nor will they enforce alleged rights spring- 
ing directly from it..—Missouri Fidelity & Cas- 
ualty Co. v. Scott & Scott, Okla., 178 Pac. 122. 

23. Reasonable Time.—Under dry dock 
company’s contract to repair a vessel, where 
no time was specified, the repairs are to be 








made within a reasonable time; and where a 
strike occurred among the operatives of the 
dock company, which delayed the work, the 
question is whether the delay was reasonable or 
not, in view of the circumstances at the time 
the contract was being performed.—The Rich- 
land Queen, U. S. C. Cc. A., 254 Fed. 668. 

24. Contribution — Joint Tort-Feasors. — 
Where one of two or more joint tort-feasors 
has been compelled to astisfy damages aris- 
ing from a jointly tortious transaction, he can- 
not, generally, maintain an action against any 
of the other tort-feasors for contribution. — 
Central of Georgia Ry. Co, v. Swift & Co., Ga. 
98 S. E. 256. 


25. Copyrights—Royalty.—Contract by which 
the author of a play granted to a manager the 
exclusive right to produce it, and the manager 
agreed to give it at least 75 ‘performances each 
theatrical season for five years, otherwise the 
contract to terminate, held not limited to a 
term of five years, but to continue in force so 
long as the manager desired and paid the ~ 
ulated royalty.—Manners v. Morosco, U. S. 

C., 254 Fed. 737. 


26. Corporations—Capital Stock.—The term 
“capital stock,” in its primary sense, means 
fund, property, or other means contributed or 
agreed to be contributed by shareholders as fi- 
nancial basis for prosecution of business of cor- 
poration, being made directly through stock 
subscriptions, or indirectly through declaration 
of stock dividends.—Dodge v. Ford Motor Co., 
Mich., 170 N. W. 668. 


27. Pledging Assets.—A corporation tem- 
porarily in need of funds may pledge its as- 
sets, if thereby moneys may be raised which 
will relieve it of its embarrassment and permit 
it to continue.—Hoover Steel Ball Co. v. Schafer 
Ball Bearings Co., N. J., 105 Atl. 500. 


28. Stockholder.—A stockholder, who owns 
stock for which payment has not been made to 
the corporation, and who is not a bona fide 
holder thereof, is liable to the corporate cred- 
itors for the unpaid balance of the par value 
of such stock.—In re Caledonia Coal Co., U. S. 
D. C., 254 Fed. 742, 


29. Criminal Law—aAlibi—The defense of 
“alibi” arises when there is evidence that ac- 
cused was at a point where he could not have 
been guilty of Feta + in the offense.— 
Funk v. State, Tex., 208 S. W. 509. 


30. Former Conviction.—A plea of former 
conviction of simple assault will not bar a con- 
viction of aggravated assault.—Beasley v. State, 
Tex., 208 S. W. 538. 


31, Damages—Profits.—Where an agency 
contract for the sale of leather provided for 
commissions, but the agency was not .exclusive, 
the agents upon breach by their principals 
could not recover as damages profits to be re- 
alized as commissions on purel suppositive 
sales; such damages being — ative.—Fried- 
man v. McKay Leather Co., Cal., 178 Pac. 139. 


32. Deeds—Plats.—When deed conveys city 
lot by number, fact that city plat of such lot 
has number of feet in width marked thereon 
will not conclude parties as against deed it- 
self, though reference to plat made it a part 
of the deed. —Sandusky v. Anderson, Mo., 208 
S. W. 471 

33.——Quit Claim Deed.—Where grantor of a 
quitclaim deed had no title to the lots therein 
mentioned, the grantee could acquire no title 
thereby.—Eickhoff v. Scott, Ark., 208 S. W. 421. 

34. Descent and Distribution—Collateral Kin- 
dred.——Where one dies intestate leaving a le- 
gitimate child, collateral kindred of such de- 
cedent have no interest in his estate.-—Caulk 
v. Lowe, Okla., 178 Pac. 101. 

35. Diveree—Custody of Child.—Mother of 
young girl who divorced her husband held not 











morally unfit to have custody of child because 
she remarried in another state three months 
after her divorce decree was pronounced, in 
violation of St. a“ vw 233°. 2374.—Jensen v. 
Jensen, Wis., 170 N 
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36. Desertion—A mere suspicion that a 
deserting husband might have been justified in 
leaving, it not appearing that wife had com- 
mitted a matrimonial offense which would jus- 
tify him in leaving and staying away, is not 
sufficient to justify a denial of a decree to 
wife on ground of desertion.—Berger v. Berger, 
N. J., 105 Atl. 496. 


37. Remarriage.-—The common law _ does 
not forbid remarriage of persons absolutely 
divorced from one another, nor either of them, 
nor has a court of equity any inherent author- 
ity to inhibit it by a decree.—Underwood v. 
Underwood, W. Va., 98 S. E. 207. 


38. Eminent Domain — Depreciation.—Dam- 
ages may be recovered for a railroad’s inter- 
ference with an easement of right of way 
whereby property has been depreciated in value. 
_— v. Southern Pac. Co., Cal., 178 Pac. 








39. Private Easement.—The power of emi- 
nent domain cannot be used by a private per- 
son to promote private enterprises, no matter 
how necessary or advantageous it may be to 
their success, or however beneficial to the pub- 
lic, under Const. art. 1 14.—Gravelly Ford 
a v. Pope & Talbot Land Co., Cal., 178 

ac. 4 


40. Equity—Laches.—Courts of equity will 
discourage laches and delay in the enforcement 
of rights, and the general rule is that nothing 
can call forth a court of equity into activity 
but conscience, good faith, and reasonable dili- 
gence.—Gravelly Ford Canal Co. v. Pope & 
Talbot Land Co., Cal., 178 Pac. 1656. 


41. Laches.—Time alone is not the essence 
of laches, but every case must be determined 
on its facts—Lingelbach vy. Lukenbach, Wis., 
170 N. W. 711. 

42. Statutes of Limitations.—Statutes of 
limitation do not apply to courts of equity, for 
the reason that the words of the statute apply 
only to particular remedies, but proceedings 
in equity to enforce a legal right are within the 
spirit and meaning of the statutes, and have 
always been so tonsidered.—Jersey City v. Jer- 
sey City Water Supply Co., N. J., 105 Atl. 494. 

43. Evidence—Hearsay.—In trespass to try 
title by purchaser from decedent against pur- 
chaser from decedent’s heirs, declarations of 
decedent’s widow as to what plaintiff said to 
her, when repeated by decedent’s daughter as a 
witness to prove admissions by plaintiff, were 
properly excluded as hearsay.—Ferguson v. 
Coleman, Tex., 208 S. W. 571. 


44. Presumption of Death.—Where a per- 











. son is found dead, the presumptions are that 


death was natural or accidental, in the ab- 
sence of evidence of insanity, and suicide will 
not be presumed.—Manziano v. Public Service 
Gas Co., N. J., 105 Atl. 484. 

45. Fimes — Judgment.—Judgments imposed 
as a punishment for the violation of a criminal 
law stand in a class by themselves, and do not 
survive the death of the party against whom 
they are entered, so as to be a charge against 
his estate——United States v. Jacob Schmidt 
Brewing Co., U. S. D. C., 254 Fed. 714. 


46. Fraud—Intent.—To state a cause of ac- 
tion for fraud based upon a promise to do some- 
thing in the future, it must be alleged that the 
promise was made with the intent to deceive or 
mislead; it being insufficient to allege that 
promise was false and fraudulent.—Louis M. 
Hickman v. Johnson, Cal., 178 Pac. 

47. Frauds, Statute of—Contract of .Indem- 
nity.—Where an officer of a corporation who 
received commissions for selling stock agreed 
to repurchase the stock if the buyers were dis- 
satisfied, or his representations were untrue, 
the agreement to repurchase was in the nature 
of a contract of indemnity and did not need to 
be in writing under the statute of frauds.— 
Lingelbach v. Luckenbach, Wis., 170 N. W. 711. 


48. Memorandum.—Every agreement which 
is required to be in writing under the statute 
of frauds, Gen. St. 1906, § 2517 (Comp. Laws 
1914, § 2517), must be certain in itself or ca- 
pable of being made so by a reference to some- 
thing else without reference to parol proof, 
and entire agreement must be in writing signed 
by party to be charged.—Swisher v. Conrad, 
Fla. 80 So. 564. 








49. Fraudulent Conveyances — Burden of 
Proof.—Ordinarily the burden is on the creditor 
to show the fraudulent character of the con- 
veyance which he attacks.—United Norwegian 
— of America v. Caszar, Minn., 170 N. W 





50. Leviable Property.—Money is leviable 
property, and may be reached by a creditor’s 
suit when fraudulently disposed of,—Kim- 
brough v. Alred, Ala., 80 So. 617 


51. Garnishment—Jurisdiction.—Valid return 
showing service of writ of garnishment is es- 
ential to confer jurisdiction as to funds in the 
garnishee’s hands.— Graham v. Hidden Lake 
Copper, Co., Utah, 178 Pac. 64. ‘ 


52. Guardian and Ward—Sureties on Bond.— 
Where guardian converted ward’s funds before 
discharge of bond in effect at time funds came 
into his hands, and action therefor was brought 
after execution of another bond, the sureties 
on both bonds were liable to wards for money 
ee v. Anderson, Ark., 208 S. W. 


53. Homestead — Community Property. — A 
third wife and her children can claim no home- 
stead rights in the community interest that once 
belonged to the second wife.—Guest v. Guest, 
Tex., 208 S. W. 547. 


54. Homicide—Dying Declaration.—The ad- 
missibility of dying declarations in prosecution 
for homicide does not depend upon any partic- 
ular form of expression, but depends upon the 
view which, deceased took of his own case 
when in imminent danger of death—State v. 
MeNair, Utah, 178 Pac. 48. 


55. Husband and Wife—Joinder.—The join- 
der of wife and husband as plaintiffs in an ac- 
tion for injuries to the husband is not a mis- 
joinder of parties plaintiff, since the wife is 
expressly allowed to sue with or without join- 
ing her husband under Rev. St. 1909, §§ 1735, 
8304.—Bernhardt v. Perry, Mo., 208 S. W. 462. 


56. Respondeat Superior.—Under doctrine 
of respondeat superior, a husband is liable for 
negligent operation of an automobile owned by 
him and driven by his wife with his acquies- 
cence and consent for business or pleasure of 
family.—Vannett v. Cole, N. D., 170 N. W. 663 

57. Interest—Judgment.—At common law a 
judgment does not bear interest as an absolute 
matter of right, and ordinarily the question 
whether interest is recoverable depends on the 
nature of the judgment and, as a rule, whether 
allowed by some statute.—United States v. Ja- 
wT Schmidt Brewing Co., U. S. D. C., 254 Ped. 





58. Joint Adventures—Fraud.—Where  de- 
fendant, who organized a syndicate, issued a 
letter inviting persons to join, ambigtities in 
the letter must be resolved against defendant, 
where it was asserted that he was guilty of 
fraud in misrepresenting to members of the 
syndicate the price he paid for the corporate 
stock delivered to the syndicate.—Gregg v. Me- 
gargel, U. S. D. C., 254 Fed. 724. 


59. Judgment—Default.—Though a_ default 
judgment for plaintiff had been set aside under 
a motion for a new trial, it was not a nullity, 
and its rendition fixed the continuing status of 
the suit as being in default—Whittier Mills Co. 
v. Jenkins, Ga., 98 S. E. 236. 


60. Invalid Patent.—A judgment in a suit 
by a patentee against different parties, holding 
the patent invalid, is not a conclusive adjudica- 
tion, which will bar a suit by the patentee 
against another for infringement of the same 
patent.—Bayley & Sons v. Blumberg, U. S. C. C. 
A., 254 Fed. 696. 


61. Nune Pro Tunc Entry.—Judgment of 
court correcting former entry by nunc pro tunc 
cannot be attacked collaterally by showing that 
notice was not given.—Miller Land & Lumber 
Co. v. Gurley, Ark., 208 S. W. 426. 


62. Unrecorded Deed.—An unrecorded deed 
of a homestead is valid as against a judgment 
creditor who had notice thereof before the land 
became subject to his judgment, in view of 
Gen. St. 1913, § 6957.—Oxborough v. St. Martin, 
Minn., 170 N. W. 707. 

63.——Vacating.—Judgment or decree pro- 
cured through extrinsic fraud practiced upon 
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the court may thereafter at any time be vacated 
and set aside as wholly void.—Paul v. Paul, N. 
D., 170 N. W. 658. 

64. Landlord and Tenant—Property on Prem- 
ises.—A landlord, after abandonment of the 
premises by the tenant, has the right to hold 
the contents of the building as and for his 
rent if he has put the tenant in default by de- 
seamed its payment.—Wolf v. Cuccia, La., -80 

0. a, 


65. Subletting—Where the lessees agreed 
to keep premises free of incumbrances and 
liens, nothing being said as to subletting, a 
sublease could not be considered an “incum- 
brance” within the meaning of the lease.— 
Smith v. United Crude Oil Co., Cal., 178 Pac. 


66. Liecenses—Revocation.—A “license” is a 
personal, revocable, and unassignable privilege 
conferred, either by writing or by parol, to 
do one or more acts on land without possess- 
ing any interest therein—Gravelly Ford Canal 
Co. v. Pope & Talbot Land Co., Cal., 178 Pac. 
155. 

67. Limitation of Actions—Husband and 
Wife.—A wife's cause of action, if she had one, 
for injuries to her husband, was not barred 
by the five-year statute of limitations, which 
did not run against a married woman, in view 
of Rev. St. 1909, § 1894.—Bernhardt v. Perry, 
Mo., 208 S. W. 462. 

68. Marriage—Place of Contract—Where a 
man sent a woman residing in Missouri a writ- 
ten contract, signed by him, stating that the 
parties would henceforth be husband and wife 
and so conduct themselves, the laws of Mis- 
souri, where the woman accepted the contrac- 
tual offer, govern.—Great Northern Ry. Co. v. 
Johnson, U. S. C. C. A., 254 Fed. 683. 

69. Master and Servant—Assumption of Risk. 
—Assumption of risk and contributory negli- 
gence are affirmative: defenses to a_ servant's 
action for injuries, and must be pleaded by the 
employers.—Griffin v. Thayer, S. C., 98 S. E. 
201. 


70. Assumption of Risk.—Servant assumes 
only such risks as are naturally incident to 
the work when conducted by master with rea- 
sonable care, and does not assume risks aris- 
in from the master’s negligence.—Plummer 
v. Ford, Mo., 208 S. W. 489. 

71.——Guarding Machinery.—Failure to safe- 
ly guard a machine as required by factory act 
is actionable negligence, if the guard would have 
prevented the injury and would not have sub- 
stantially impaired usefulness of machine.— 
Hockman v. Sifers Candy Co., 178 Pac. 
254. 

72. Negligence Per Se—A_ plow. driver 
working for street grading employer was not, 
as a matter of law, negligent in relying upon 
foreman’s order to do certain plowing with 
single team instead of ‘double team.—Plummer 
v. Ford, Mo., 208 S. W. 489. 

73. Respondeat Superior.—A servant work- 
ing at a garage, who took an automobile which 
he had repaired and drove it to his home for 
dinner without permission of the master, and 
in returning collided with a motorcycle, was 
not at such time acting within the scope of 
his employment.—Hill v. Haynes, Mich., 170 N. 
W. 685. 


Kan., 


74. Warning.—It is master’s duty to warn 
immature or ignorant employe working on _ un- 
safe machinery of the danger.—Henry v, Nor- 
ris Bros., Inc., 8. C., 98 S. E. 197. 

75. Monopolies—Anti-Trust Law.—A _ corpo- 
ration does not violate any anti-trust laws 
from the fact that a monopoly accrues to it 
for the reason only that it makes what the 
public demands and sells it at a price which 
the public regards as oheep or reasonable.— 
Dodge v. Ford Motor Co., Mich., 170 N. W. 668. 

76. Mortgages—Renewal of Debt.—A past 
renewal of the debt of another is not the nec- 
essary “consideration,” a benefit to the party 
promising or a loss or detriment to the party 
to whom the promise is made, for mortgage 
to secure such debt.—Bryson v. Day, Ore., 178 
Pac. 184 

77. Rents and Profits —The general rule is 
that the mortgagee is not entitled to rents 
and profits of the mortgaged premises until he 





takes actual possession, or until possession is 
taken in his behalf by a receiver, or until he 
demands and is refused possession.—In_ re 
Brose, U. S. C. C. A., 254 Fed. 664. 

78. Municipal Corporations — Ratification. — 
A municipality cannot ratify the unlawful acts 
of its subordinate officials done under govern- 
mental functions.—Davis v. City of Rome, Ga., 
98 S. E. 231 


79. Principal and Agent—Coupled with Inter- 
est.—The interest of an agent within Civ. Code 
1910, § 3575(1), as affecting the revocation of 
his agency, must lie in subject-matter of agen- 
cy, and not merely in profits which are to 
result from exercise of the power coupled with 


‘an interest.—Forrest & George Adair v. Smith, 


Ga., 98 S. E. 224. 4 


80. Principal and Surety — Creditor.— The 
mere fact that a bonding company was a bank’s 
surety did not in law make it a creditor of the 
bank with which the county had deposited 
funds.—Lion Bonding & Surety Co. v. Austin, 
Tex., 208 S. W. 542. 

81. Receivers—Appointment.—Court appoint- 
ing receiver for a corporation has discretionary 
power by its order to refer determination of 
claims against the corporation to court of an- 
other jurisdiction as a federal court.—Macdon- 
ae v. Aetna Indemnity Co., Conn., 105 Atl. 

82. Tenancy in Common—Conversion.—The 
sale, destruction, or other disposition of things 
held in common by one joint tenant, so as to 
exclude the right of the other, and in disre- 
gard and denial of the rights of the other, 
is a conversion for which trover may be main- 
tained - his co-owner.—Wilson v. Ratcliff, 
Ala., 80 So. 623. 

83. Usury—Pari Delicto.—Parties to a usu- 
rious contract are not in pari delicto so as 
to defeat a recovery, since penalties and for- 
feitures imposed by the statutes are for bene- 
fit of borrower.—Marshall v. Beeler, Kan., 178 
Pac. 245. 


84. Vendor and Purchaser—Repudiation.— 
If purchaser, instead of disavowing the con- 
tract when he discovered the fraud, chooses 
to appropriate whatever advantages he may re- 
ceive through the terms of the contract, he 
cannot repudiate the terms that are of advan- 
tage to the other party.—Louis M. Hickman 
v. Johnson, Cal., 178 Pac. 145. 

85. Waters and Water Courses—Beneficial 
Use.—Where water is appropriated from a 
stream by diversion and application to a bene- 
ficial use without complying with steps pre- 
scribed by statute, a beneficial use is neces- 
sary to complete the appropriation and the 
right, and the date of eg determined by 
such appropriation.—Reno v. ichards, Idaho, 
178 Pac. 81 

86. Wills—Patent Ambiguity—Where it is 
apparent that there exists a patent ambiguity, 
in that no beneficiary is named in a residuary 
clause in a will, parol evidence is inadmissible 
to supply the omission.—Bruce vy. Bruce, N. J., 
105 Atl. 492. 


87. Testamentary Capacity.—A person un- 
der guardianship does not on that account lose 
his right to make testamentary disposition of 
his estate if he retains sufficient mental capac- 
ity to execute a will.—In re Sturtevant’s Estate, 
Ore., 178 Pac. 192, 

88. Witnesses—Compulsory Process.— Where 
defendant subpoenaed witnesses, and deputy 
sheriff's returns showed diligence in searching 
for them and that they could not be found, 
though defendant claimed that they were hiding 
in a certain field, which location was not stat- 
ed to sheriff, defendant’s objection to going to 
trial without compulsory process for witnesses 
yee proverty overruled. tate v. King, La., 80 


89. Falsus in Uno.—Jury may disregard 
entire testimony of a witness whom it finds has 
knowingly testified ap as to important mat- 
ter.—State v. Goodnow, S. D., 170 N. W. 661. 

90. Reputation for Truth.—In prosecution 
for illegal sale of intoxicating liquors, where 
the prosecution did not attack accuser’s reputa- 
tion for truth and veracity, evidence to sustain 
his credibility was not admissible-—Baumgart- 
ner v. State, Ariz., 178 Pac. 30. 





